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[bookmark: _GoBack]The following procedures will be utilized by the City Council (also referred to as the Council or the City) while sitting in a quasi‑judicial capacity to hear a petition in amotion to remove a sitting Council Member (also referred to as the Council Member or the Respondent) from office.
I. GENERAL RULES:
A. The Council Member is entitled to and should receive pursuant to these rules a fair and impartial hearing before a fair and impartial City Council.
B. The hearing will be convened after providing written notice of the hearing date, time, and place to the Council Member facing removal and service of a Petition for Removal.  The Petition for Removal shall specify the conduct the Respondent is alleged to have committed.  The date of the hearing shall not be earlier than thirty (30) days from the date of service of the Petition for Removal.  Continuances are disfavored, however, a party may request a delay not to exceed an additional thirty (30) days which shall be granted by the Mayor or Council’s presiding officer only for good cause shown.
C. The hearing will be before the nine members of the Council not named in the petition.  Each Council member hearing the petition must not form any final opinion about whether removal is appropriate until all evidence from both sides has been heard.
D. No member of the Council shall participate in or vote on the petition in amotion if he or she has a conflict of interest that would violate Respondent’s rights to a fair and impartial hearing.  Impermissible conflicts include, but are not limited to:
1. Having a fixed opinion prior to the hearing that is not susceptible to change;
2. Having undisclosed ex parte communications with any person about this matter.  Ex parte communications are discussions about the case outside of an open session of the Council.  If a member has an ex parte communication, he or she should inform the Council’s legal advisor immediately and appropriate steps should be taken to disclose the substance of the communication to the entire Council, including Respondent.  Once disclosed, an ex parte communication does not necessarily create a conflict of interest for a Council member;
3. Having a close familial, business, or other associational relationship with the subject matter of this case; and
4. Having a financial interest in the outcome of the matter.
E. Any member of the Council who believes he or she may have a conflict of interest is strongly encouraged to consult with the Council’s legal advisor prior to the hearing.
F. If any Council member believes he or she has a conflict of interest, that member should ask to be excused from the amotion proceeding pursuant to City Code Sec. 2-94(b).  Such an excuse must be approved by a majority of the Council.
G. The Council will designate the City Attorney and/or her designee to represent the Council and present evidence supporting removal during the hearing on the petition.
H. The City Attorney and/or her designee will act as a legal advisor to the Council to assist with any issues of law that arise during the course of the hearing.
I. The member facing removal is entitled to hire an attorney and be represented by that attorney at the hearing, but is not required to have one.
J. The North Carolina Rules of Evidence, N.C. Gen. Stat. Chapter 8C, will not apply during the hearing.[footnoteRef:1] [1:  A board conducting a quasi-judicial hearing is not required to implement and follow the North Carolina Rules of Evidence.  See Cook v. Union Cnty. Zoning Bd. of Adjustment, 185 N.C. App. 582, 594, 649 S.E.2d 458, 468 (2007); In re Application of Raynor, 94 N.C. App. 173, 177, 379 S.E.2d 884, 887 (1989).] 

K. The Council can impose time limits on the presentation of evidence or arguments of counsel; however, time limits are disfavored and should only be used as a last resort to control the course of the proceeding.
L. The Mayor or Council’s presiding officer may cut off testimony if it is irrelevant, repetitive, incompetent, or unduly inflammatory.
M. If an attorney (or Respondent, if he/she is not represented by an attorney) makes an objection or presents a motion, each side shall have the opportunity to state why the objection should be overruled or sustained or the motion should be granted or denied.  After arguments, Council is entitled to seek the opinion of its attorney advisor, and then should rule on the objection or motion via majority vote.
N. The City Council, by and through its designated attorney(s), shall have the burden to prove that the Council Member facing removal has committed misconduct in office warranting removal from office, as alleged in the petition.  The burden shall never shift to the Respondent.
O. No Council member (other than the Council Member facing removal) shall testify or otherwise be called to provide evidence at the hearing because Council members sit as a triers-of-fact at the hearing.
P. Pursuant to the Fifth Amendment to the U.S. Constitution, the Council Member facing removal may decline to testify if he/she believes that his/her testimony could later be used in a criminal proceeding against him/her.  But if the Council Member declines to testify, the Council members presiding may draw appropriate inferences from this refusal.[footnoteRef:2] [2:  The Fifth Amendment to the U.S. Constitution provides that, “No person shall be . . . compelled in any criminal case to be a witness against himself.”  In criminal cases, the government cannot use this silence against a defendant.  In civil cases, however, a refusal to testify can be considered as evidence. Baxter v. Palmigiano, 425 U.S. 308, 318 (1975).] 

Q. As triers-of-fact, each Council member must listen to the evidence submitted, and make his or her decision based solely upon the evidence presented.  As triers-of-fact, Council members are not permitted to question witnesses.
R. The hearing shall be transcribed by a court reporter.
S. All oral statements must be made under oath.  Written materials not submitted by affidavit or authenticated through a witness will not be accepted.
T. Unless these procedures provide otherwise, all written notices and other communications may be submitted to the parties by email.
II. PRE-HEARING MATTERS:
A. Neither party has any right to any type of pre-hearing discovery beyond the provisions contained in these procedures.
B. The attorney for the City will provide a preliminary list of witnesses he/she expects to call during the City’s case-in-chief no later than fifteen (15) calendar days before the hearing date.
C. The City Council and the Council Member shall each provide to the other party a final list of all witnesses that party expects to call as a witness during the hearing, and a copy of all documents, and other exhibits that attorney intends to offer into evidence no later than 5:00 p.m., five (5) calendar days prior to the hearing.  Simultaneously with this disclosure, counsel for each party shall provide opposing counsel with a brief written summary of the information expected to be elicited from each witness.

III. COURSE OF HEARING:
A. INTRODUCTION:
Upon the convening of the hearing, the Mayor or Council’s presiding officer shall state the following:
The purpose of this hearing is to determine whether Council Member _______________ has engaged in misconduct related to the duties of his/her office, sufficient to provide just cause to remove Council Member ____________ from office.  Council Member _________________, the burden of proof is on the City, and you are not required to present any evidence.  You will however have the opportunity to present evidence on your behalf during this hearing.  You are also entitled to cross examine any witnesses called by the City, and the City is entitled to cross examine any witness called by you.
B. OPENING STATEMENTS:
The City will have the opportunity to make an opening statement (but it is not mandatory).  The Respondent will then have the opportunity to make an opening statement.  Opening statements shall be limited to fifteen (15) minutes per side.
C. CITY’S CASE IN CHIEF
1. The purpose of the City’s case is to present any evidence that the City believes shows that removal is appropriate; this may include evidence gathered through other investigations made into the alleged misconduct but not opinion as to the ultimate issue of whether misconduct occurred or whether removal is appropriate.
2. The City will present evidence, including calling any witnesses relevant to the allegation(s) set forth in the Petition for Removal.  After each witness testifies on direct examination, the Council Member will be permitted to cross examine the witness.  Upon request, the witness can be redirected one time and re-cross examined once, but the redirect shall only relate to issues raised during cross examination, and re-cross examination shall only relate to issues raised on redirect.
3. Any exhibits introduced by the City shall be marked as exhibits and numbered.  A copy of each exhibit shall be shown to the Council Member prior to being introduced.
4. Upon completion of its presentation, the City shall so state and rest its case.
D. COUNCIL MEMBER’S CASE IN CHIEF
1. The Council Member may present any evidence in defense, extenuation, or mitigation that tends to show that the Council Member should not be removed, including evidence tending to show that the alleged misconduct did not occur or that an act alleged to be misconduct in office was not.  The Council Member is entitled to present any evidence that tends to show misconduct related to the duties of the Council Member’s office did not occur or that removal is not an appropriate sanction for the misconduct.
2. After the City has presented its evidence, the Council Member is entitled to (but not required to) present evidence against removal from office, including calling any witnesses deemed appropriate.  After each witness testifies on direct examination, the City will be permitted to cross examine the witness.  Upon request, the witness can be redirected one time and re-cross examined once, but the redirect shall only relate to issues raised during cross examination, and re-cross examination shall only relate to issues raised on redirect.
3. Any exhibits introduced by the Council Member shall be marked as exhibits and lettered.  A copy of each exhibit shall be shown to counsel for the City prior to being introduced.
4. Upon completion of his/her presentation, the Council Member shall so state and rest its case.
E. REBUTTAL
Rebuttal witnesses are disfavored and rebuttal by the City will not be permitted unless it relates to issues raised by the Council Member during his case in chief.  Witnesses called in rebuttal shall be subject to cross examination, redirect, and re-cross examination to the same extent such would have been permitted during the City’s case in chief.
F. CLOSING STATEMENTS
Counsel for the City will have the opportunity to make first and last closing arguments unless the Respondent elects to present no evidence in his/her defense.  If no evidence is introduced by the Respondent, the right to first and last argument will belong to the Respondent.  Closing statements shall be limited to thirty (30) minutes per side.
IV. RENDERING A DECISION
A. All deliberations must be conducted during an open session of the Council.
B. Council’s decision must be based solely on the evidence presented at the hearing.  Council members shall not consider information obtained through independent research or undisclosed ex parte communications.
C. The City has the burden of proving that misconduct related to the duties of the Council Member’s office occurred and just cause exists to remove the Council Member from office.
D. Cause for removal exists if the City Council finds that the Council Member has committed one or more of the following:
1. Offenses not related to the office but so infamous as to render him unfit for any public office.
2. Offenses amounting to noncriminal misconduct in office.
3. Offenses that are both criminal and constitute misconduct in office.[footnoteRef:3] [3:  David M. Lawrence, “Removing Elected Officials from Office in North Carolina,” 16 Wake Forest L. Rev. 547 (1980) (Quoting, Rex v. Richardson, 97 Eng. Rep. 426 K.B. 1756).] 

E. Council’s decision shall be by majority vote.
F. Council shall take the vote at the hearing, and if the Council votes to remove the member, it shall direct its legal advisor to prepare an order including findings of fact and conclusions of law.
G. The legal advisor shall present a proposed order to Council, who shall adopt it, reject it, or modify it.
H. Once accepted by the Council, the final order shall be served on the Council Member and his attorney via email and United States Mail.
V. EFFECT OF DECISION
A. The Council’s decision to remove a member shall be effective immediately upon the vote.  As of that time, the removed member shall not be entitled to in any way participate on the Council or retain any part of his office.
B. The vacancy created by the removal shall NOT be filled until the removed member has had the prescribed period of time to seek judicial review of the Council’s decision by writ of certiorari to the Superior Court Division of the North Carolina General Court of Justice for the Twelfth Judicial District (Cumberland County).  If the member does seek judicial review, the seat shall remain vacant until the Superior Court has issued a ruling.  If the ruling by the Superior Court is adverse to the removed member, the Council may fill the vacant seat unless the Superior Court’s ruling is stayed pending further review.
C. Under North Carolina law, the period during which the removed Council Member can appeal and seek judicial review of his/her removal begins when the written order containing findings of fact and conclusions of law is entered and filed with the City Clerk, not at the time of the vote.

